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Court to Rule onWhat Wa]] Si,tieet,fi*

I 2003, Wachovia Securities told securities regulators that it
had fired broker Joseph Esposito for improperly recruiting
customers before joining the brokerage firm. The information,
filed on a standard form, was entered into a database on brol
kers' employment records maintained by the National Associa-

tion of Securities Dealers, the industry,s self-regulatory body.
TherewasoneThere was oneproblem: Mr. Esposito had neverworked atWacho-

via. The Richmond, Va., firm offered him a job, but then withdrew the
offer after accusing him of improperly soliciting clients. It took
nearly four years and a costly arbitration process before Wachovia. a
unit of Wachovia Corp. bank, agreed to an amendment that removed
the accusation and that said the form had been filed by mistake.
. Mr. Esposito's experience provides a glimpse into an issue that af-
fects thousands of Wall Street employeei and, potentially, millions of
investors. Each time a broker, trader or investment banker leaves a
firm, the employer has to file a so-called U5 form to the NASD that
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explains the reasons for the de-
parture. That information is re-
viewed by the NASD,s enforce-
ment department and is put into
a database that prospective em-
ployers can peruse to check bro-
kers'backgrounds, to see, for ex-
ample, if theyhave been fired for
cheating clients. The U5 forms
aren't available to the public, but
sometimes information from
them, including customer com-
plaints, ends up in another data-
base that is publicly accessible.

Yet it is very difficult for em-
ployees to challenge what is on
theform onceitis submitted es-
pecially in New york, the heart
of the country's financial com-
munity. In several other states,
court rulings protect firms from
defamationlawsuits only if they
didn't knowingly or recklessly
file something false on the form-
known as "qualified privilege.,,

In NewYork, some courts have
ruled that information on U5
forms is completely immune to li-
bel claims via an "absolute privi-
lege." This month, the New york
Court of Appealq the statels top
court, will hear arguments on
whether those rulings should be
overfurned to make it easier for
brokers to dispute what employ-
ers say about them.

It is a hot issue onWall Street.
Most disputes about U5 forms
endup in arbitration, and arbitra-
tors often follow local laws when

deciding cases. So it would be-
come even more difficult-if not
impossible-for brokers to win
in New York if the top court
grants employers absolute pro-
tectioq lawyers for.brokers sav.

Brokerage firms hrgue the in-
formation on a U5 form should
receive absolute protection be-
cause it allows them to provide
an unvarnished account of an
employeg's departure without
fear ofa lawsuit. The Securities
Industry and Financial Markets
Association, Wall Streett lobby
groug says without such protec-
tion, firms "will be inclined to
understate the reasons for an
employee's termination.,,

Some employees say firms
knowingly put false informa-
tion on the form, either to derail
the career ofa potential compet-
itor or to deflect attention dur-
ing an investigation. r.Certain
firms are absolutely ethical and
won't use the U5 as a negotiat-
ing ploy," says David Wechsler, a
lawyer specializing in employ-
ment cases who represented
Mr. Esposito. But others use the
form to "hold employees hos-
tagg" Mr. Wechsler said.

Mr. Esposito nowwork at an-
other brokerage firm. Mr. Wech-
sler denies his client solicited
business in anticipation of mov-
ing to Wachovia. Though the firm
agreed to remove that accusation
from the U5 form, it insisted to ar-
bitrators that it was truthful.

+ The issue Every time a
broker or trader leaves a firm,
the employer must explain the
departure in a form submitted
to an indlstry database,

tr The players: Wallstreet
firms argue they should reeeive
inrmunity fiorn defamation
lawluits by"employees based
ontfre form. Brokers say that
would k a license for abuse.

o l(rpep an Eye 0n: New ybrkt
top court, which is siheduled to
examine the issue Feb. 13.

There is no official count of
how many brokers have success-
ftrlly fought a negative U5 filing,
but an analysis by law firm Lid-
dle & Robinson indicates that
since 2000, arbitrators found
more than 170 instances of U5
forms containing information
on brokers in New York and else-
where that was wrong and, in
some cases, defamatory.

Terminated employees re-
ceive copies of their U5 forms.
Once the form is submitted, the
"reason for termination" can
only be changed through arbi-
tration or a court proceeding.

When Kethe Cicconi was
fired from the New York branch
of McGinn, Smith & Co. inZOOZ,
the firm wrote in his U5 that he
was dismissed for poor perform-
ance. Mr. Cicconi sued, citing

ance
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